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Federal Communications Commission
Washington, D.C. 20554

APR 16 1998

Dear Mr. Brown:

Richard B. Brown
Town Manager
180 Main Street
South Berwick, ME 03908-1535

EX PAFiTE OR LATE FILED

of Copiasrec'd~
. .t, i3 GDE

This responds to your letter of November 5, 1997, which was forwarded to us by the
office of Senator Susan M. Collins, concerning the placement and construction of facilities for
the provision of personal wireless services and radio and television broadcast services in your
community. Your letter raises issues being considered in three proceedings that are pending
before the Commission. In MM Docket No.,~,] '3/the Commission has sought comments
on a Petition for Further Notice of Proposed Rule Making filed by the National Association of
Broadcasters and the Association for Maximum Service Television. In this proceeding, the
petitioners ask the Commission to adopt a rule limiting the exercise of State and local zoning
authority with respect to broadcast transmission facilities in order to facilitate the rapid build­
out of digital television facilities, as required by the Commission's rules to fulfill Congress'
mandate. In WT Docket No. 97-192, the Commission has sought comment on proposed
procedures for reviewing requests for relief from State and local regulations that are alleged to
impermissibly regulate the siting of personal wireless service facilities based on the
environmental effects of radio frequency emissions, and related matters. Finally, in DA 96­
2140 and FCC 97-264, the Commission twice sought comments on a Petition for Declaratory
Ruling filed by the Cellular Telecommunications Industry Association seeking relief from
certain State and local moratoria that have been imposed on the siting of commercial mobile
radio service facilities.

Because all of these proceedings are still pending, we cannot comment on the merits
of the issues at this time. However, I can assure you that the Commission is committed to
providing a full opportunity for all interested parties to participate. The Commission has
formally sought public comment in all three proceedings and, as a result, has received
numerous comments from State and local governments, service providers, and the public at
large. Your letter, as well as this response, will be placed in the record of all three
proceedings and will be given full consideration.



Sincerely,

Copy to: The Honorable Susan M. Collins

•

2.Mr. Richard B. Brown

Thank you for your inquiry.

frt Steven E. Weingarten
Acting Chief, Commercial Wireless Division
Wireless Telecommunications Bureau

At the same time, the Commission is actively pursuing initiatives that we hope will
render any Commission action limiting State and local authority unnecessary. Commission
staff, working with the Commission's Local and State Government Advisory Committee, is
bringing together representatives of industry and municipal governments to discuss mutually
acceptable solutions to the challenges posed by facilities siting. Chairman Kennard has stated
that preemption of local zoning authority should be a remedy of last resort, and that the
Commission should not consider preemption until the possibilities for constructive dialogue
have been exhausted.

Further information regarding the Commission's policies toward personal wireless
service facilities siting, including many of the comments in the two proceedings involving
personal wireless service facilities, is available on the Commission's internet site at http://
www.fcc.gov/wtb/siting.
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December 16. 1997

rne Honorabie Wiiiiwn Kc:wlil.£u
Federal Communications Commission
1919 M Street, NW
Room 808
Washington, DC 20554

Dear The Honorable Kennard:

I am forwarding to your attention copies of letters I received from three municipalities in
Maine regarding proposed FCC regulations on the siting of telecommunications towers. I would
very much appreciate it ifyou \vQu!d respond to these letters directly and provi.d~ m~ with ~"pi~

While reserving judgment on the specific rules being proposed. I share the underlying
concern expressed in these letters that we may be moving in the direction ofunreasonably curtailing

...._.....- "iocai"zoiiiiig·autboriiY·...fii '8.'state iike'Mame'whicii'piaces"iiiUghvalue on both its scenic beauty and"'-
its historic buildings, there are understandably strong feelings that the placement of
telecommunications towers, which are especially noticeable in less urban areas, is a matter over
which there should be SUbs"uiiltial local control. Despite our 51-wed desire fvi tcch..clciicm
advancement, there could well be a political backlash if the FCC fails to pay sufficient attention to
the intensity of the sentiment in this area.

As you know, Senator Leahy bas introduced legislation to curtail the FCC's ability to
preempt local authority on the siting of towers. My staff is reviewing that legislation, and in that
context, I will be very interested to see your response to the three Maine communities.

I appreciate your attention to this matter.

~inrp""lv-_.._...~_ .." "

Susan M. Collins
United States Senator

SMC:sas

Enclosures
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Phone: (207) 443·8330

November 5, 1997

Office of the City Manager

Fax (207) 443·8337 E·Mall: Jbubler@chmc.net

The HonorableSusan Collins
B40 Dirkson Senate Office Building
Washington, D. C. 20510

Dear Susan:

I am writing you about the Federal Communications Commission's (FCC) attempt
to preempt local zoning and land use regulation of cellular, radio, and television
towers .L~' .ma.king. the ·FCe- the' 'Teot::fctl' Zoning CommissIOn" tor all such land
uses.

Both Congress and the courts have lone rp(ognized that zoning 13 (I local funLliu1L.
Please contact the FCC and tell them to stop their efforts, which violate the rights
of cities and towns to regulate local land uses.

• j •.•.•....••••• - ... in the i996 Teiec-ofnmunications Act, Congress expressly reaffirmed local zoning

authority over cellular towers. It told the FCC to stop aU rule makmg where the
FCC was attempting to become a Federal Zoning Commission for such towers.

. - .... .Despite ·t:...~is· insl'ruction' -[wetr OllTgre'ss, the t-Le is now attempting to preempt
local zoning and land use authority. Their proposal is outrageous when we all
understand that broadcast towers are some of the tallest structures built in our
cities and towns. The FCC drlir'rlS th:1t these ch~ngc3 ar\? j'I(:t-LiL~d ill dllo\\' televiSIOn
stations to switch to high definition television quickly Whether this 'IS so or not,
this is no reason to preempt local zoning authorit\,

These potential FCC actions represent an extreme position 011 the part of the FCC
This is particularly true given the fact that the FCC IS a single purpose <1gency, with
no zoning or land use expertise. Please help stop the FCC I urge vou to contact

.... , f1CCCha·tnnan; 'vViiiiam Kennard and the FCC Commissioners Susan Ness, Harold
Furchtgott-Roth, Michael Powell, and Gloria Tristani telling them to stop their
intrusion on local zoning authority in cases Wl97-J97, MM Docket 97·182, and
QA%~2140...A!soL.w.rge. you to join the "Ded( Coiieaguc Letter' currently being
prepared to go the FCC from many members ot Congress. And, (inally, please
oppose any efforts by Congress to grant the FCC the power to act as a "Federal
Zoning..C:<?!!'f.l1ission" and pre.cl1lrH()('~!zoning :wthar:ty.

John O. Bubier

Ships

City Manager 55 Front Street

Heritage

Bath, Maine 04530

Progress



The Honorable Susan ('ollin"
November 5. 1997

....... "!lle -following people at national muniCIpal organizations are fcllnilJar wIth the

FCC's proposed rules and municipalities' obJection to them: Barrie Tabin at the
National League of Cities, (202) 626-3194, and Cheryl Maynard at the American
Planning A~~ut:iation, (202) 872-0611. l'iease teel tree to call them it you have any
questions.

John D. Bubier

Ships

City Manager 55 Front Street

Heritagp.

Bath, Maine 04530

Progress
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Town of Naples
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Village Green
P.O. Box 1757

N;ml~c M;,\;npo f).4f)C; c;
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(207) 693·6364

•

....,

Nov~mber 17,1997

SenalOl' Susan Collins
10 Moulton
Portlaad, ME 04101

Dear SenatC?r Collins:

We are writing you lbou~ the Foden1 Communicar1ons Commission and its aaetnpts to preempt local
zonin& of cellular, radio and TV towers by rMkinl!be FCCch, "Federij Zoning Commission" for 111
c:ellullrtelcphone !Uld. broadcuttowen.. Borb Col1cJus IDd me coUltS h,ave long recognized that zoning is
a peculiarly local tlmction. Ple_ immediately'cOllIlCt che FCC and tell it to stOp lhese efforts which
violate the intent ofCOftIRss, the ConsriNtion and principles ofFederaiism.

In the 1996 Telec:ommuoications Ae:t, Congress expressly raffitmed 1ex:&J zoning authority over ceUulu
towers. It told me fCC to stop alllU.IemakinJ where the FCC wu attcmptm& to become a Federal Zoning
Commission for such towers. Despite this inS1r\lc:tion from Congress. the FCC is now attempting to
preempt local zoning authoriry in three different rulemakinrs.

Cellular Iowa - R.siatimr Consress expressly preserved local zoning authority over cellular towers in
the 1996 TelecommtmiCltioDs Act with tbe sole exception tbar municipalities cannot relUlare the radiation
from c:e1lu1ar antennas if it is within limits set by me FCC. The FCC is attempting to have the "exception
swallow the rule" by usinS the limited authority Coqress pve it over cellular tower radiation to review
and reverse any ~eJluJar ZOIUq dedsion in the U.S. whic:h it fmds is ..tainted" by radiation cOtlc:ems, even
iftbe decision is otherwise perfectly permissible. In fact, the FCC is Slying that it can "second guess" what
the true reasons for a mWlicipaliry's decisions are, need not be bound by the stated reasons given by a
municipaliry and doesn't even need to walt until a local planning decision is fmal before the FCC acts.

Some ofour citizens arc conccmed about the radiation from cellular towers. We cannot prevent them from
mentioning their concerns in a public heariq. In it rulemakina the FCC is saying that if any citiZen raises
this issue that this is suffic:ient basis for a cellular ZOfting decision to immediately be taken over by the FCC

.. and ixfcenlially revOrsecl, even if the municipality expressly says it is not considerinl such statements and
the decision is completely valid on orher grounds, such as the impact of the tower on property values or
aesth~s.

Ceiiyjar lOWca - MorllQllli. RtJated.1y tile FCC is proposing.a rule banning the moratoria that some
municipalities impose.oD c:ellulartowers while lbeyrevise their zorUn&.ordmances to accoll1lJ1odate.thc
increase in the numbers oftllese towers. Ag~ this violates the Coitstitution and the directive from
Congrm preventing the FCC 1i'om becoming a Federal Zoning Commission.

21 NOV 1997



............. u - RadiolIV..Towers; ·The f"~s i'l'GpoM3-Njo,on r-3Clio-arul-TV towers is as b!a: It sets an !,!Tfifit:.!"J limi, nf
21 to 45 days for municipalities to act on any local permit (environmental, building permit, zoning or
other). Any pennit request is ,u__II)' dMpped lI1ftRClifthe municipality doesn't act in this

.... timeftame, even if the application is iacomplcce or clearly vlolates local law. And the FCC's proposed rule
-- --~- -.---- - -- --..w8Ul.pte'JeItt-m1&Dicipaliti~--from·ec~sidcri..n: the imp!C! suet! to'..,m ha'!'? on prl)~!1y v"lnfll;~j The

• environment or aesthetics. Even safety requirements could be overridden by the FCCt And all appeals of
zoning and permit denials would go to rhe FCC, not to the local courts.

.. -_..'Thil.pfO!JM.1 is.auallOdin!.when bra.dca.~ towers lI1e some aftbe tallest structures know to man-over
2,000 feu tan, taller thlll me Empire Stile Buildin;. The fCC claims these changes are needed to allow
TV srations to swircll to HiP Definition Television quicldy. But the Wall Street Journal and trade
mapzines state there is no way the FCC and broadeaaten will meet the current schedule anyway, so there

.. is no need to violate the..rigbts ofmUQ.icipalities and their residents just to meet an artificial deadline.

These amoas represent a power grab by the FCC CO become the Federal Zonin.g Commission for cellular
towers and broaclcut towers. They violate the intent ofCongress, the Constitution and principles of
Fcel,ralism. This is particularly trUe given that the FCC is a sin~le purpose a~ency, with no zoning
expertise, that never saw a tower it didn't like.

....

t

Please do three thiDp to stop the FCC: Fist, write new FCC Chairman William Kennard and FCC
Commissioners Susan Ness. Harold Furdttaotr.Roth, Michael Powell and Gloria Tristani telling them to
stop rhls iDzrusion on toea) zonm,authority in cases WT97-197, MM Docket 97-132 and DA96-2140;
second, join in the "DCII' Colleague Letter" currently beiq prepared to go to the FCC from many members
ofConpoess; IIId dlitd, oppose any effort by Conuess to grant the FCC the power to act as a "Federal
Zoning Commission" IIId preempt local zoning authority .

The following people at national municipal oralllizations .... famiJiar wirh the FCC's proposed rules and
municlpaUties' objecdObS to them: Barrie Tabin at the NationIl League ofCides, 202·626-3194; Eileen
HUlIn at the NatioDal Association ofTelecommunicrioas Offlcers and Advisors, 703-506-3275; Robert
Fogel at the Nationll Association ofCounries, 202-393-6226; Kevin McCarty at the U.S. Conference of
Mayors, 202.293-7330; and Cheryl Maynard at the American Planning Association. 202-872-0611. Feel
fTce to call them if you have questions.

Very trUly yours.

Pamela s. Corrigan
Town Manager

cc: s. attached. list



DEC 9 '97 17: 15 FROM SEN COLLINS YORK CTY TO DC PAGE.002

RJchard B. Brown
Town Manag~r

180 MAIN STREET
sOt"-TH BERVv1CK, r..WNI: 03908 1535

TEL. 207-384-3300

November 5, 1997

Senator Susan M.Collins
10 Moulton Street
Portland, HE 04104

near Senator Collins:

We are writing you about the Federal Communication
COIIIIllission and ita attempts to preellpt local zoning of
cellular, radio and TV t.owers by making the FCC the "Federal

- .·-------Zoii.ttiq· C'(»1liId••ion n for a:ll"ceilul:cU" telephone .:md !:::c~dca~t

towers. Both CONGRESS and the courts have long recognized that
zoninq is a peculiarly local function. Please immediately
contact the FCC and tell it to stop these efforts which violate

.. ~ ..... _. . ..... 'tbS'··ini:i-ent -of-Congre••,-tha-Constitution ~nd ·principl-e!! C'f
Federalism.

In'the 1996 Telecommunication Act, Congress expressly
............ r..-f£iJ!"illeCi--l:oeal--zenillq authority over o:'elllJV~r towers. It

told the FCC to stop all rulemakinqs where the FCC was
attemptinq to become a Federal Zoning Commission for such
towers. Despite this instruction from Conqress, the FCC is now

---------·::'t-1o.-p'tia9--~o pre°""Pt l~!!! znT\i!'!C] authority in_three different
rulemakings.

Cellular Towe.- - Badiation: Congress expressly reserved
local zonin~ aQth~r;~y ov~r_cellular tcwers in the 1996
Telecommunication. Act with the 80le ellception that
municipalitie. cannot regulate the radiation from cellular
antennas if it is within limits set by the FCC. The FCC is
att~tina to bave the "exception swallow the rule" by using
the limited authority CODgiess-9ave--lt over cellular tower
radiation to review and reverie any cellular zoning decision in
the U~S# which it finds is "tainted" by radiation concerns,
even· i:f'the decision is otherwise perfnctly permissible. In
fact, ':the FCC is saying that it can "sE!cond guess'" wliat tt-.c
tru'e reasons for a municipality's deci!don are, need not be
bound by the stated reasons given by a municipality, and

10 NOV \991

·f
..



DEC 9 '97 17: 15 FROM SEN COLLINS YORK CTY TO DC P~GE.003

November 5, 1997
Page Two

doesn't even need to wait until a local planning decision is
final before the FCC acts .

. 'Same of our citizens 'are coneetnea about the rad~ation

from cellular towers, We cannot prevent them from mentioning
their concerns in a public hearing. In its rulemaking, the FCC
is saying that, if any citizen raises this issue, this is

." . . euf£icieut-basi-.-"!or <C" ~r.i:lIlar--Z"orrin(.r decision to immedia'tei.y
be taken over by the FCC and potentially reversed even if the
MUnicipality expressly .ays it is not considering such
statements and the decision is completely valid on other

...... - .._..... 9rcunas·,,· ·sueh· Q.S t~e h"pact"of ·the· tuw\:fl.- vi) p.Op~L Ly Values or
aesthetics.

Cellular Towers - Moratoria: RelatedIy, the FCC is
----_ .....proposing. a ..rule b~n-i-ng.. tthe ·morato-ria. that some municipalitie6

impose on cellular towers while they revise their zoning
ordinances to accommodate the increase in the numbers of these
towers. A9ain, this violate. the constitution and the
dir.ctiv._from_CDD~.ss_~e~ant!n~-the-ECCfrom becoming ~

Federal Zoning Commission.

Radio/TV Tower,: The FCC's proposed rule on radio and TV
towers ~, as bad. It SIts an art_if;~;a.l Umir ~f 21 tn 45 d.ay~

for municipalities to act on any local permit (environmental,
buildin9 permit, zoninq or other). Any permit request is
autgm'ticAl1y d'emed granted if the municipality doesn't act in
this tim. frame eve~ if the application is incomplete or
clearly violat., local law. And the FCC's proposed rule would
prevent municipalities from considering the impacts such towers
have on property values, the environment. or aesthetics. Even
safety requirements could be overridden by the FCC I And all
appeals of zoning and permit denials would go the FCC - not to
the local courts.

This proposal is astounding when broadcast towers are some
of th. tallest struc~ur•• known to man -- over 2.0~O feet tall,
taller that the Empire state Building. The FCC claims these
chanqe. are needed to allow TV stations to switch to Hiqh
Definition Television quickly. But The Wall Street Journal and
trade u*ya~ines state there is no way the ~Cc and broadcasters
will meet the current schedule anyway, so there is no need to
violate the riqhts of municipalities and their residents just
to meet an artificial deadline.

These actions represent a power grab by the FCC to become
the Federal Zonin9 Commission for cellular towers and broadcast
towers. They violate the intent of Congress, the constitution
and principleg of Federali~m. This i~ p~rticularly t~~~ given
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that the FCC is a single purpose agency (with no zoning
expertise) that never saw a tower it didn't like.

Please do three things-to stop the FCC: first, write new
FCC Chairman William Kennard and FCC Commissioners Susan Ness,
Harold Furchtgott-Roth, Michael Powell and Gloria Tristani
telling them to stop this intrusion on local zoninq authority
in cases-WT 97-197~ MM Docket 97-182 and DA 96-2140~ second,
join in the "Dear Colleague Letter" currently being prepared to
go to the FCC from many members of Congress~ and third, oppose
any effort by Congress to grant the FCC the power to act as a
"Federal Zonincr Colfmlission"- and preempt local authority.

The following people at national municipal organizations
are familiar with the FCC's proposed rules and municipalities'

---objee1:ions to lhem:-Barrie Tabin at. t.he National League ot
Cities, 202-626-3194; Eileen Huggard at the National
A••oeiation of Telecommunications Officers and Advisors, 703­
506-3275; Robert Fogel at the National Association of Counties,
202-293-7330; -and--Cheryl l-iilyncu;u ClL the American Planning
Association, 202-872-0611. Feel free to call them if you have
questions.

Town Manager

cc: See Attached List


